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COVERT HUMAN INTELLIGENCE SOURCES (CRIMINAL CONDUCT) BILL:
THE NEED FOR COMMON-SENSE LIMITS ON TORTURE, MURDER, AND SEXUAL
VIOLENCE

November 2020

The Covert Human Intelligence Sources (Criminal Conduct) Bill hands MI5, M16, and a host
of other public bodies the power to authorise criminal conduct without any express limits.
Our organisations are calling for common-sense limits to be placed on the crimes agents
can be authorised to commit, ensuring this Bill cannot be used to authorise torture,
murder, or sexual violence.

Without limits this Bill is wide open to abuse, and we urge Parliamentarians to oppose it
in this form. Without express limits against the gravest crimes, even improved oversight
would leave too great a scope for abuses. We urge Parliamentarians to prioritise
amendments to introduce common-sense limits, ensuring that crimes such as murder or
torture cannot be rendered ‘lawful for all purposes’.

It can never be right for the state to authorise the gravest crimes such as torture. As the
Joint Committee on Human Rights (JCHR) found, this Bill “raises the abhorrent possibility
of serious crimes such as rape, murder or torture being carried out under an
authorisation.”

The Government has claimed that express limits will risk agents being ‘tested’ by groups
they infiltrate, and asked to commit crimes such as torture, murder, or sexual violence to
prove they are not a CHIS. But almost all the UK’s ‘Five Eyes’ partners — the US,2 Australia,®
and Canada* — already place express limits on crimes CHIS can commit. As former Director
of Public Prosecutions Lord Macdonald, has stated, “Ministers should peel their eyes
away from The Sopranos and acknowledge that public confidence in official lawbreaking
is a fragile thing that requires the reassurance of boundaries.”®

The Government claims there is no need for limits because the HRA is a sufficient
safeguard. But this argument is disingenuous, as the Government has argued in
submissions to the Investigatory Powers Tribunal,® as well as in a memorandum to
Parliament,” that it does not believe the HRA applies to abuses committed by its agents.
This raises the deeply troubling prospect, as the Intelligence and Security Committee
found regarding UK involvement in torture and rendition, of the agencies using CHIS for
“simple outsourcing of action” they are “not allowed to undertake themselves.”8

This is even more concerning for criminal conduct authorised overseas, where the
Government argues the HRA applies even less — or not at all. As the JCHR found, “Relying
on the Human Rights Act 1998 to prevent the authorisation of crimes that violate human
rights is neither appropriate nor sufficient.”

Without express limits at the authorising stage, we worry that even improved oversight
would leave too great a scope for abuses. Even if a requirement was introduced for
Criminal Conduct Authorisations to be approved by a judge or a regulator, experience in
the surveillance sector suggests that a warrantry system of this nature is wide open to
abuse when conducted in secret. Notably, the Investigatory Powers Commissioner has
himself conceded that MI5 systematically kept vital information from him to falsely justify
surveillance warrants,® and suggested that the agency is failing to reliably record the
kinds of crime in which their agents become involved.'

We have very serious concerns about the Bill as a whole. We support amendments to
ensure serious crimes cannot simply be rendered ‘lawful for all purposes’ and placed
beyond the scope of prosecutors and the courts. We also support amendment to place
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safeguards against the use of children to commit serious crimes, and amendments to
ensure lawful organisations are not wrongly targeted.

But, at the very least, we believe that it is critical that the Bill be amended to introduce
common-sense limits on the crimes that CHIS can be authorised to commit, ensuring that
the gravest crimes such as torture, murder, or sexual violence will never be authorised.
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